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RECOMVENDED ORDER

On April 6 and 7, 2005, a final adm nistrative hearing
was held in this case in Tall ahassee, Florida, before J.
Lawr ence Johnston, Adm nistrative Law Judge (ALJ), Division of
Adm ni strative Hearings (DOAH).
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STATEMENT OF THE | SSUE

The issue in this case is whether the Departnment of
Envi ronmental Protection (DEP) should issue Coast al
Construction Control Line (CCCL) Permt ES-540 to Bobby L.
War ner, Joseph W and Hel en Bel anger, and Donal d Ray Stephens
(Applicants) for structures seaward of the CCCL on Perdido Key
in Escanbia County, Florida.

PRELI M NARY STATEMENT

On March 12, 2004, Bobby L. Warner, Donald Ray Stevens,
and Joseph W and Helen M Bel anger (Applicants) applied for a
permt to construct a 15-unit, nmulti-famly dwelling, sw mm ng
pool, dune wal kover, and driveway and parking area of concrete
pavers, and to place sand as part of a dune enhancenent
project on their property located in Escanmbia County (the
proposed BellaVista Project). As proposed, construction was
to follow the demolition of the existing structures on the
property and woul d occur seaward of the CCCL. The permt
application was designated DEP file nunmber ES-540. Follow ng
conpliance with DEP's request for additional information, the
application was deened conplete on July 13, 2004. Wiile the

application was under review by DEP, Hurricane |Ivan struck on



Sept enber 16, 2004, the beach and dune system on Perdi do Key
was severely inpacted, and the existing structures on the
property were severely damaged. On COctober 11, 2004, DEP
issued a Final Order permtting the construction as proposed
(the Permt).

Atinely Petition for Formal Hearing chall enging the
Permit was filed by Atlantis at Perdi do Associ ation, Inc.
(Atlantis) and Spani sh Key Condom nium Omers’ Associ ati on,

I nc. (Spanish Key), associations of the owners of the
residential units in the condom ni um buil dings | ocated on
property imredi ately contiguous and to the west and east,
respectively, of the proposed BellaVista project (together,
the Petitioners). The Petition was referred to DOAH on
January 5, 2005, where it was assigned to the ALJ, who issued
a Notice of Hearing on January 25, 2005, setting an

adm ni strative hearing for April 6-8, 2005, in Pensacol a,
Florida. On March 28, 2005, a Pre-Hearing Stipulation was
filed providing lists of witnesses and exhibits, agreed and
di sputed issues of facts and | aw, and statements as to the
parties' respective positions. On March 29, 2005, an Anended
Noti ce of Hearing was issued changing the hearing |ocation to
Tal | ahassee, Florida. The hearing was held and conpl eted on
April 6 and 7, 2005.

At the hearing, the Applicants called the follow ng



wi tnesses: David Lamar, P.E., a civil engineer; M chael
Walther, P.E., a coastal engineer; Boyd Bond, a representative
of Atlantis; and Susan Long, a representative of Spanish Key.
Applicants'' Exhibits 1(A-C), 2-3, 6(A-B), 7-10, 11(A-B),
12(A-B), 13-20, 23(A-F), 30, and 32 were admitted into

evi dence. DEP called Anthony MNeal, P.E., Adm nistrator of
DEP's CCCL Program and had DEP Exhibits 1 and 2 admtted into
evidence. Petitioners called the follow ng witnesses: Jule
Herbert, a representative of Atlantis; Susan Long; Boyd Bond;
Kenneth Craig, P.E., a coastal engineer; Anthony MNeal, P.E.
Rol ando Gonez, an engi neer and CCCL permt processor with DEP
and Phillip Sanders, a Beach Erosion Control Project Mnager
for DEP and fornmer Area Engi neer and CCCL permt processor
with DEP. Petitioners' Exhibits 3, 6, 7, 10-16, 18(A-E), and
19 were admtted into evidence.

After presentation of evidence, a Transcript of the final
hearing was ordered, and the parties were given ten days from
the filing of the Transcript in which to file proposed
recommended orders (PROs). The Transcript was filed on May 3,
2005, and the parties' tinely PROs have been consi dered.

FI NDI NGS OF FACT

Undi sput ed Facts

1. Petitioners stated in the Pre-Hearing Stipulation and



confirmed at the hearing that adverse inpacts to marine
turtles are not at issue in this proceeding.

2. The Petition did not allege that the structures
aut horized by the Final Order are or would be seaward of the
seasonal high-water line now or within thirty (30) years of
Oct ober 2004.

3. The Petition did not allege that the structures would
interfere with public access.

Proj ect Description

4. Applicants own two parcels of property conprising
1.19 acres on Perdido Key, Escanmbia County, Florida, between
DEP monunents R-1 and R-2 (the Property). The DEP permt file
i ndicates that the eastern parcel is owned by Bobby Warner and
the western parcel is owned by Joseph and Hel en Bel anger.
Portions of the Property extend fromthe south right-of-way of
Perdido Key Drive on the north to the mean high-water |ine
(MHW) of the Gulf of Mexico on the south.

5. There are two existing nmulti-famly dwellings on the
Property. The dwelling on the western parcel owned by the
Bel angers has two units, while the dwelling on the eastern
parcel owned by Ms. Warner has four units. Their overal
di mensi ons are approximtely 51.2 feet by 54.4 feet for the
easterly structure and 44.1 feet by 31 feet for westerly

structure, not including decks or stairs. The seaward limts



of the structures are approxinmately 285 feet and 303 feet
| andward of the MHWL.

6. Applicants propose to denolish the two existing
multi-famly structures and construct a 15-unit, multi-famly
dwelling (the Dwelling) neasuring 70 feet in the shore normal
direction by 80 feet in the shore-parallel direction on piles
with understructure parking, a 38.1-foot by 33.3-foot sw mm ng
pool on the seaward side of the Dwelling, a deck, a five foot
wi de dune crossover seaward of the Dwelling, a driveway and
par ki ng area of concrete pavers, and a dune enhancenent
project (Project). The Project, known as BellaVista, would
extend as nmuch as 193 feet seaward of the current (the 1986)
CCCL.

7. The Dwelling will be constructed in conformance wth
the structural requirenments of the Florida Building Code
(FBC), which are applicable to structures |ocated seaward of
the CCCL, as set forth in Section 3107, FBC. The Dwelling
will be elevated on and anchored to a pile foundation which
will withstand all reasonably anticipated erosion, scour, and
| oads resulting froma 100-year storm including w nd, wave,
hydrostatic and hydrodynam c forces acting sinultaneously with
typi cal dead loads. |Its |owest horizontal structural menber
will be elevated above the 100-year storm el evation as

determ ned by DEP in the report entitled "“One-Hundred Year



St orm El evati on Requirenents for Major Habitable Structures
Located Seaward of a Coastal Construction Control Line.” The
100-year storm elevation requirenent for the Dwelling is +15.4
feet NGVD,? while the elevation for the | owest structural
menber of the Dwelling is +28 feet NGVD, 13.4 feet above the
el evation requirements of the FBC.

8. The nost seaward point of the foundation of the
Dwelling is |located 18 feet |andward of the nost seaward point
of the foundation of the existing structure on the eastern
parcel and is |andward of the seaward side of both of the
exi sting dwellings. The proposed pool and pool deck, which
ext ends seaward of the Dwelling s foundation, also are |ocated
| andward of the seaward side of the existing dwelling on the
eastern parcel and approximtely in the same |ocation as all
but the extrenme eastern part of the existing building on the
western parcel, which extends a few nore feet seaward.

9. The seaward side of the Dwelling is 306 feet |andward
of the MHW.. DEP very commonly issues permts for structures
closer to the MHW (i.e., more seaward) than the Project.

Many structures are permtted within 100 to 150 feet of the
MHW., and sone within 60 feet.

Property Description

10. Before Hurricane Ivan struck in m d-Septenmber 2004,

t here was an extensive, well-established, healthy, grow ng and



wel | -veget at ed dune system on the Property seaward of the
Project that extended to the east and west in front of and
beyond the Atlantis and Spani sh Key condom niunms. This
continuous dune system consi sted of numerous nounds of sand
ranging in height from®6 or 7 to 11 feet above MHW, and
establ i shed a dune |line seaward of the existing structures on
the Property and the Project. The nore seaward of these dunes
were the frontal dunes. Before Ivan, the vegetation |ine was
approxi mately 150 feet seaward of the existing structures on
the Property.

11. Petitioners argue that there is a definite and
uni que primary dune line running straight between points where
hi storic survey data indicate that a primary dune existed
approxi mately 223 feet seaward of DEP range nonunment R-1 and
270 feet seaward of nmonunent R-2. |f there were such a dune
line, the line would run through the BellaVista Project. But
t he evidence does not support an inference that such a prinmary
dune line existed between those two points. Rather, the nore
persuasi ve evi dence was that the dune system on Perdi do Key
consi sted of dune nounds with an irregular pattern, not a
conti nuous dune line or bluff.

12. At the tinme Ivan struck Perdido Key and the
Property, there was no prinmary dune or other dune beneath or

| andward of the two existing structures on the Property.



Probably, the structures elimnated and then prevented the re-
formati on of dunes at that |ocation.

13. Ilvan was a nmgajor nmagnitude stormw th a storm surge
of 15-20 feet, which exceeded the predicted storm surge of a
100-year stormin Escanbia County. The existing dwellings on
the Property survived the storm but were severely damged.
| van destroyed all of the vegetation that existed on the
Property and on the beach dune systemto the east and west.
| van al so destroyed all of the dunes on the Property and on
t he beaches to the east and west of the Property.

14. Towards the end of March 2005, Escambi a County
pl aced a sand berm on the beach in front of the existing
structures on the Property and along the beach to the east and
west of the Property. The placenent of the sand was partially
funded by the Federal Emergency Managenment Agency (FEMA) and
is meant to provide sone i mediate protection for upland
structures, especially those that have been danaged or are
vul nerabl e to damage, from hi gher-frequency storns.
Initially, it would provide |ess protection from | ower-
frequency storns and, obviously, would be destroyed by a storm
i ke Ivan. However, depending on future stormevents, it
woul d provi de sone protection and could contribute to recovery

of the beach and dune system over tine.



15. The FEMA bermis |ocated just seaward of the
Bell aVista Project site. It is |located nore |andward to the
east and west of the BellaVista Property and bends seaward
around the existing buildings on the Project site. Moving
fromeast to west, the berm begins to bend seaward at about
the mddl e of the Spanish Key building and then, after
crossing close in front of the existing buildings on the
Bell aVista site, bends back | andward again at about the m ddl e
of the Mediterra building, which is adjacent to and west of
the Atlantis building. The bowed-out segnment of the FEMA berm
in front of the existing buildings on the BellaVista site wll
be nore susceptible to stormerosion than the segnents to the
east and west that are nore | andward.

16. Petitioners argue that the FEMA berm was desi gned
and intended to foll ow the supposed historic primry dune |ine
but had to bend around the existing buildings on the
Bell aVista site because those buil dings straddled the |ine.
But, again, the suggested inference of a historic primary dune
line is not supported by the evidence. |In addition, the
evi dence does not support the inference that the placenent of
the FEMA berm followed a pre-selected |ine, but rather
suggests that its placenment was dictated by its purpose to
provi de sonme protection for damaged and vul nerabl e structures

and properties.
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17. The top of the FEMA berm has an approxi mate hei ght
of 13 feet NGVD, or about 6 feet above grade, which is
conparable in height to the dunes that existed before |van.
From the | andward toe, the bermrises approximtely 6 feet at
a slope of 2:1. The crest or top of the bermis 8 feet wi de.
The berm then sl opes approximately 40 feet downward to its
seaward toe. The overall width of the bermis 58 feet in the
north-south direction.

18. The FEMA bermis a mound of |oose, sand-sized
sedi ment which |lies upland of the beach and was deposited by
an artificial mechanism It is subject to fluctuations in
configuration and | ocation. As such, the sand bermis a dune,
as defined by Florida Adm nistrative Code Rule 62B-33.002(17).
See Conclusion of Law 48, infra. The FEMA dune is now the
only dune on the Property or adjacent properties. The crest
of the FEMA dune is approximately 30 feet seaward of the
Project’s pool and deck. As such, the entire Project is
| andward of the toe of the FEMA dune. (Applicants nodified
their application to reflect the FEMA dune through adm ssion
of Applicants' Exhibits 9 and 10 into evidence.)

19. The dune enhancenent project proposed by the
Applicants and required by the Final Order is |ocated
partially | andward of the FEMA dune and partially atop the

| andward sl ope of that dune. The dune enhancenent project
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wi |l enhance the FEMA dune and expand the wi dth of the dune
approxi mately 10-15 feet on the | andward side, making the
crest of the new dune on the Property 25 feet wi de at an

el evation of 13 feet.

20. The dry sandy beach on the Property and in the area
to the east and west remains w de even after lvan. The
exi sting structures on the Property are now approxi mately 288
feet |landward of the MHWL.

21. Survey data taken at nonunents R-1 and R-2 show t hat
the shoreline at these nonunents has historically accreted
fromthe 1860s to the present. The rate of accretion
increased from 1974 to 1996. Between 1985 and 1996, the MHW
at R-2 noved 100 feet seaward, a rate of approximately 6
feet/year. Simlarly, between 1985 and 1996, the MHW at R-1
advanced 80 feet, a rate of approximately 7 feet per year.
Even if the data in the vicinity of these nonunents indicate
deceptively high rates of accretion because there were no data
points in Alabama to include in the averaging, the accretional
trend is clear fromthe evidence. The Project will not affect
this accretional trend.

22. Along with accretion, the dune systemin the area of
the Property also was growing prior to |Ivan, and dune recovery
seaward of the new FEMA dune is expected. The primary dunes

that existed pre-lvan on the adjacent properties inmrediately
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seaward of the Spanish Key and Atlantis condoni niuns, which

i ncluded dunes with elevations of 16-17 feet, wll take 25-50
years to rebuild through natural processes, such as aeolian
(wi nd-driven) transport. Sonme may never recover to previous
el evations. The | ower dunes, such as those that existed on
the Property, may recover in ten years. Since the Project is
| ocated | andward of the FEMA dune, it will not interfere with
post-stormrecovery of the dune system

Li ne of Construction

23. Petitioners contend that there is a reasonably
conti nuous and uniform construction |line seaward of the
current (the 1986) CCCL "in the immedi ate contiguous or
adj acent area" and | andward of the proposed Project--nanely,
along the line of the former (the 1975) CCCL. |In fact, such a
line of construction exists extendi ng approxi mately 500 feet
west, and approxi mtely 1,500 feet east, of the proposed
Project, but no farther, as there are structures nore seaward
beyond those points. In addition, in making their "line of
construction" argunent, Petitioners ignore the existing
structures on the proposed Project site.

24. The line of construction is not a prohibition in and
of itself. Rather, it is only one of several criteria that
must be bal anced in determ ni ng whether or not to approve a

CCCL permt application.
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25. The line of construction is a factor for new
construction but not for rebuilding or relocation of a
building landward. It is the position of DEP and Applicants
that the Project qualifies as a rebuilding or relocation and
that "line of construction"” does not apply.

26. Regardl ess whether the "line of construction”
applies, it nmust be considered, weighed, and bal anced agai nst
all of the other application processing factors. See
Concl usi on of Law 56, infra.

27. Applicants contend that protection of the beach dune
system t hrough application of the Iine of construction
provisions is not supported by the Petitioners’ own testinony.
They argue that Susan Long, testifying on behalf of and as an
agent of Spanish Key, admitted that Spanish Key woul d not
oppose the project at its proposed |ocation were it only two
stories tall and would not oppose the repair of the existing
structures. Likew se, they argue Boyd Bond, testifying on
behal f of and as an agent of Atlantis, stated that Atlantis
woul d not oppose the repair of the two existing nulti-famly
dwel I ings of the Property. Actually, both testified that they
woul d not oppose those undertakings if Applicants were

entitled to permts for them
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Si gni fi cant Adverse | npacts

28. Florida Adm nistrative Code Rule 62B-33.002(31)
defi nes various degrees and kinds of inpacts for purposes of
CCCL perm tting:

"l npacts" are those effects, whether direct
or indirect, short or long term which are
expected to occur as a result of
construction and are defined as follows:

(a) "Adverse | npacts" are inpacts to the
coastal systemthat may cause a neasurabl e
interference with the natural functioning
of the system

(b) "Significant Adverse |npacts" are
adverse inpacts of such magnitude that they
may:

1. Alter the coastal system by:

a. Measurably affecting the existing
shorel i ne change rate;

b. Significantly interfering with its
ability to recover froma coastal storm

c. Disturbing topography or vegetation
such that the dune system becones unstabl e
or suffers catastrophic failure or the
protective value of the dune systemis
significantly | owered; or

2. Cause a take, as defined in Section
370.12(1), F.S., unless the take is
i ncidental pursuant to Section
370.12(1)(f), F.S.

(c) "M nor |npacts" are inpacts
associ ated with construction which are not
adverse inpacts due to their magnitude or
t enporary nature.

(d) "Other Inpacts" are inpacts
associ ated with construction which my
result in danage to existing structures or
property or interference with |lateral beach
access.

(Ot her applicable rule definitions are set out in Concl usion

of Law 48, infra.)
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29. Only "significant adverse inpacts” (not all inpacts
or even all adverse inpacts) have to be elimnated before DEP
may i ssue a CCCL permt.

Veget ati on

30. Vegetation on the Property itself was limted pre-
| van due to devel opnent, and |Ivan |argely destroyed what
vegetation there was on the Property. As a result, any
di sturbance of any existing vegetation during construction
will be de minims. |In addition, since there no |onger are
any dunes on the Project site, no destabilization of any dune
or any "significant adverse inpact" to the beach and dune
system due to increased erosion by wind or water will result
from construction of the Project.

31. To the contrary, Applicants have submtted a dune
enhancenent plan tailored for site conditions as they now
exi st post-lvan. Special Condition 9 of the proposed Permt
requires that Applicants plant soil-stabilizing native grasses
t hr oughout the dune enhancement area in staggered rows 18
i nches apart and al so requires the achi evenment of a given
survival rate. The dune enhancenment plan includes planting
whi ch constitutes a significant inprovenent to the native
vegetation situation on the site. The Project will not
interfere with the re-energence of vegetation seaward of the

Proj ect.
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Di sturbance of In Situ Sandy Soil s

32. Construction of the Project will not result in the

renmoval or disturbance of in situ sandy soils of the beach and

dune systemto such a degree that a "significant adverse

i npact” to the beach and dune system would result from either

reducing the existing ability of the systemto resist erosion

during a stormor |lowering existing |levels of storm protection

to upland properties and structures. The only excavation w ||

be for foundation pilings and the sw mm ng pool. QObviously,
excavation for the foundation will be filled with the pilings,
and none of the sand excavated for that purpose will be

renoved fromthe site. All the sandy material excavated for
the pool will be placed on site seaward of the structures and
the CCCL within the dune enhancenent area and in the imediate
area of the construction. |In addition, the Project wll

result in the net addition of 658 cubic yards of sand to the
beach dune system seaward of the CCCL as part of required
beach enhancenent. The additional sand to be placed as part
of the dune enhancenent plan will, in fact, enhance the
ability of the systemto resist erosion during a storm and
will raise existing |levels of storm protection to upl and

properties and structures.
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Structure-I| nduced Scour

33. Construction of the Project will not cause an
increase in structure-induced scour of such nmagnitude during a
stormthat the structure-induced scour would result in a
"significant adverse inpact." Scouring around piles in a
stormis very |ocalized and m niscule and woul d extend no nore
than two feet away fromthe piles and will not reach adjacent
properties. Any storminduced scour will be less than 0.02%
of the erosion caused by a 100-year storm event. Scour from
t he proposed structures will not neasurably affect shoreline
change rates. Scour caused by the proposed structures will
not significantly interfere with beach dune system s ability
to recover froma coastal storm The m ninml scour caused by
the Project will not disturb topography or vegetation such
that the dune system becones unstable or suffers catastrophic
failure.

M ssiles

34. The Project has been designed to mnimze the
potential for wind and waterborne nmi ssiles during a storm
The Dwelling will be constructed in conformance with the
structural requirenents of the FBC for structures |ocated
seaward of the CCCL, as set forth in Section 3107, FBC. The
Dwelling will be elevated on and anchored to a pile foundation

which will withstand all reasonably anticipated erosion,
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scour, and |loads resulting froma 100-year storm i ncluding
wi nd, wave, hydrostatic, and hydrodynam c forces acting

simul taneously with typical dead | oads. As designed, it wll
not interact with the beach/dune systemin stormevents and
will allow the free novenent of sand, water, storm surge, and
waves under the buil ding. In the event of another hurricane,
storm surge and waves woul d pass under the Dwelling and not

i npede such natural processes. Conformance with the FBC
mnimzes mssile potential. Petitioners' coastal engineering
expert w tness conceded that he did not anticipate m ssiles
woul d adversely affect the Petitioners’ property or
structures. No evidence was offered to show that m ssiles
woul d adversely affect Petitioners’ property or structures or
that the Project would not conply with the applicable FBC
structural requirenents. Reflective wave energy fromthe
Project will not inpact the Petitioners’ property or
structures and would not cause a significant adverse inpact.
There was no evidence of missile damage to Petitioners’
properties fromthe existing structures even during Hurricane
Ivan. To the extent that any threat of m ssile damage to
Petitioners’ structures exists, a nore |andward | ocation of

the Project would increase the threat.
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M nim zation and Mtigation

35. Initially, Applicants proposed a | arger and nore
seaward project. Through negotiations, Applicants agreed to
reduce the size of the project and nove it nore | andward. DEP
and the Applicants characterize this as mnimzing the adverse
i npacts of the Project. However, "mnimzation" of this kind
can be illusory if an applicant attenpts to manipulate it by
making a "throw away" first proposal (not to inply that
Applicants mani pulated mnim zation in this case, which cannot
be determ ned fromthe record).

36. Siting and design criteria have mnim zed adverse
i mpact. These include construction of the Dwelling: (a) on
piles with a design elevation above the storm surge and storm
wave el evations; (b) 306 feet |andward of the MHW and the
active beach; (c) behind the new FEMA dune; (d) as far
| andward as possible for the design; and (e) 18 feet |andward
of the existing structures on the Property.

37. Placing material excavated for the pool in front of
the pool and in the inmmedi ate area of construction has
m ni m zed the inpacts of the pool. No evidence was offered to
show that the inmpacts of the pool have not been m nim zed.

38. The Permt has been conditioned to require dune

enhancenent, planting of native, salt-tol erant vegetation, and
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mai nt enance of such vegetation as nitigation against adverse
i mpacts associated with the Project.

Beach Dune Stability and Natural Recovery

39. The Project is located a sufficient distance
| andward to permt natural shoreline fluctuations, to preserve
and protect beach and dune system stability, and to allow
natural recovery to occur followi ng storminduced erosion. It
is located | andward of the frontal dunes that existed before
| van and | andward of the frontal dune that now exists (the
FEMA dune).

40. The Project will not affect existing shoreline
change rates. The Project is |andward of where an extensive

dune system exi sted before Ivan and that | andward | ocation

means it will not interfere with the recovery of those dunes.
There is a great expanse of area for dune recovery. It is
antici pated that vegetation seaward of the Project will re-

energe by this com ng summer. Construction of the Project
wi Il not prevent the dune system fromrecovering and providing
pr ot ecti on.

41. Petitioners' primry argunent against the Permt,
other than its "line of construction” argunment, is that dunes
wi Il not recover under the footprint of the Dwelling, where
t hey otherwi se "want to" and woul d be expected to recover to

sone extent, providing sone additional dune stability and
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protection, all other things being equal (i.e., if

m nimzation and mtigation were the same), if the Permt were
to be denied and Applicants forced to propose a smaller, nore
| andwar d proj ect.

Cunul ative | npacts

42. The Project will not have an unacceptable cunul ative
i npact. No evidence was offered to show that an unaccept abl e
adverse cumul ative inpact in ternms of existing or other
proposed projects will result.

Positive Benefits of Project

43. The Project will have a net positive benefit on the
beach-dune system and adj acent properties and inproves
exi sting conditons. Denmpblition of the two existing structures
on the Property will decrease the |ikelihood of wind and
wat er borne m ssiles since the new Dwelling will conply with
the structural wind and water |oad requirenments of the FBC.

44, Al of the structures to be constructed under the
Permt will be Iandward of the seaward portions of the
existing structures. The new Dwelling will be 18 feet
| andward of the seaward-nost point of the existing structures.
This landward relocation will allow for nore dune recovery
seaward of the Project than could occur under existing
conditions and mean that the Project will have | ess inpact

than the existing structures. Since the beach is an
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accretional beach and the shoreline has historically advanced
seaward, it is expected that the seagrasses and dunes wil |
recover in the area. The area of the Dwelling seaward of the
old CCCL is less than the area of the existing structures.

45. The Applicants will inplenent a dune enhancenent
pl an that includes the placenent of 658 cubic yards of sand on
t he beach and the successful planting of native vegetation on
the dune. This dune enhancenent plan will benefit the beach
dune system w |l benefit the new dune, and will increase
protection to upland properties.

CONCLUSI ONS OF LAW

46. Section 161.053, Florida Statutes (2004), provides
in pertinent part:

(1)(a) The Legislature finds and decl ares
that the beaches in this state and the
coastal barrier dunes adjacent to such
beaches, by their nature, are subject to
frequent and severe fluctuations and
represent one of the nobst val uabl e natural
resources of Florida and that it is in the
public interest to preserve and protect
them from i nprudent construction which can
j eopardi ze the stability of the beach-dune
system accel erate erosion, provide

i nadequat e protection to upland structures,
endanger adjacent properties, or interfere
with public beach access. |In furtherance
of these findings, it is the intent of the
Legi slature to provide that the departnent
establ i sh coastal construction contro
lines on a county basis along the sand
beaches of the state fronting on the

Atl antic Ocean, the Gulf of Mexico, or the
Straits of Florida. Such lines shall be
established so as to define that portion of
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t he beach-dune system which is subject to
severe fluctuations based on a 100-year
storm surge, storm waves, or other
predi ct abl e weat her conditi ons. However,
t he departnment may establish a segnment or
segnents of a coastal construction contro
line further |andward than the inpact zone
of a 100-year storm surge, provided such
segnent or segnents do not extend beyond
the | andward toe of the coastal barrier
dune structure that intercepts the 100-year
st orm surge.

* * *
(2)(a) Coastal construction control |ines
shal |l be established by the departnent only
after it has been determ ned froma
conprehensi ve engi neering study and
t opographi c survey that the establishnment
of such control lines is necessary for the
protection of upland properties and the
control of beach erosion.

* * *
(5) Except in those areas where | ocal
zoni ng and buil ding codes have been
est abl i shed pursuant to subsection (4), a
permt to alter, excavate, or construct on
property seaward of established coast al
construction control lines may be granted
by the departnent as foll ows:

(a) The departnment nmay authorize an
excavation or erection of a structure at
any coastal |ocation as described in
subsection (1) wupon receipt of an
application froma property and/or riparian
owner and upon the consideration of facts
and circunstances, including:

1. Adequate engineering data concerning
shoreline stability and stormtides rel ated
to shoreline topography;

2. Design features of the proposed
structures or activities; and

3. Potential inpacts of the |ocation of
such structures or activities, including
potential cunulative effects of any
proposed structures or activities upon such
beach-dune system which, in the opinion of
the departnent, clearly justify such a
permt.

24



(b) If in the i nmedi ate contiguous or
adj acent area a nunber of existing
structures have established a reasonably
conti nuous and uniform construction |ine
closer to the line of mean high water than
the foregoing, and if the existing
structures have not been unduly affected by
erosion, a proposed structure may, at the
di scretion of the departnent, be permtted
al ong such line on witten authorization
fromthe departnent if such structure is
al so approved by the departnment. However,

t he departnent shall not contravene setback
requi rements or zoning or building codes
established by a county or nmunicipality
whi ch are equal to, or nore strict than
t hose requirenments provided herein. This
par agr aph does not prohibit the departnent
fromrequiring structures to nmeet design
and siting criteria established in
paragraph (a) or in subsection (1) or
subsection (2).

* * *
(13)(a) Notwi thstanding the coastal
construction control requirenents defined
in subsection (1) or the erosion projection
determ ned pursuant to subsection (6), the
departnment may, at its discretion, issue a
permt for the repair or rebuilding within
the confines of the original foundation of
a major structure pursuant to the
provi si ons of subsection (5).
Alternatively, the departnment may al so, at
its discretion, issue a permt for a nore
| andward rel ocation or rebuilding of a
danmaged or existing structure if such
rel ocati on or rebuilding would not cause
further harmto the beach-dune system and
if, in the case of rebuilding, such
rebuil ding conplies with the provisions of
subsection (5), and otherw se conplies with
the provisions of this subsection.

(b) Under no circunstances shall the
departnment permt such repairs or
rebui |l di ng that expand the capacity of the
original structure seaward of the 30-year
erosi on projection established pursuant to
subsection (6).
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(c) In reviewing applications for
rel ocation or rebuilding, the departnment
shal | specifically consider changes in
shoreline conditions, the availability of
ot her relocation or rebuilding options, and
t he desi gn adequacy of the project sought
to be rebuilt.

(d) Permts issued under this subsection
shall not be considered precedential as to
the i ssuance of subsequent permts.

47. Florida Adm nistrative Code Rule 62B-33. 005 provides

in pertinent part:

(2) In order to denonstrate that
construction is eligible for a permt, the
appl i cant shall provide the Departnment with
sufficient informati on pertaining to the
proposed project to show that any inpacts
associ ated with the constructi on have been
m ni m zed and that the construction wll
not result in a significant adverse inpact.

(3) After reviewing all information
requi red pursuant to this rule chapter, the
Departnent shall:

(a) Deny any application for an activity
whi ch either individually or cumul atively
woul d result in a significant adverse
i npact including potential cunulative
effects. In assessing the cunulative
effects of a proposed activity, the
Departnment shall consider the short-term
and long-terminpacts and the direct and
indirect inmpacts the activity would cause
in conmbination with existing structures in
the area and any other simlar activities
already permtted or for which a permt
application is pending within the sane
fixed coastal cell. The inpact assessnent
shall include the anticipated effects of
the construction on the coastal system and
marine turtles. Each application shall be
evaluated on its own nerits in making a
perm t decision; therefore, a decision by
the Departnment to grant a permt shall not
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constitute a commtnent to permt
addi tional simlar construction within the
same fixed coastal cell

(b) Require siting and design criteria
that m nim ze adverse and ot her inpacts and
provide mtigation of adverse inpacts.

(4) The Departnment shall issue a permt
for construction which an applicant has
shown to be clearly justified by
denonstrating that all standards,
gui del i nes, and ot her requirenents set
forth in the applicable provisions of Part
|, Chapter 161, F.S., and this rule chapter
are nmet, including the follow ng:

(a) The construction will not result in
renoval or destruction of native vegetation
which will either destabilize a frontal,

primary, or significant dune or cause a
significant adverse inpact to the beach and

dune system due to increased erosion by
wi nd or water;

(b) The construction will not result in
renmoval or disturbance of in situ sandy
soils of the beach and dune systemto such
a degree that a significant adverse i npact
to the beach and dune system would result
fromeither reducing the existing ability
of the systemto resist erosion during a
stormor lowering existing |levels of storm
protection to upland properties and
structures;

(c) The construction will not result in
t he net excavation of the in situ sandy
soils seaward of the control |ine or 50-
f oot set back;

(d) The construction will not cause an

increase in structure-induced scour of such
magni tude during a stormthat the
structure-induced scour would result in a
signi ficant adverse inpact;

(e) The construction will mnimze the
potential for wind and waterborne m ssiles
during a storm

(f) The activity will not interfere with
public access, as defined in Section
161. 021, F.S.; and

(g) The construction will not cause a
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significant adverse inpact to marine

turtles, imedi ately adjacent properties,

or the coastal system
* * *

(8 Major structures shall be located a
sufficient distance | andward of the beach
and frontal dune to permt natural
shoreline fluctuations, to preserve and
protect beach and dune system stability,
and to all ow natural recovery to occur
foll ow ng storminduced erosion.

(9) If in the imediate area a nunber of
exi sting major structures have established
a reasonably continuous and uniform
construction line and if the existing
structures have not been unduly affected by
erosi on, except where not allowed by the
requi renents of Section 161.053(6), F.S.,
and this rule chapter, the Departnment shal
issue a permt for the construction of a

simlar structure up to that |ine, unless
such construction woul d be inconsi stent
with
subsection 62B-33.005(3), (4), (7), (8), or
(10), F. A C.
48. In addition to the rule definition of "inpacts" set

out in Finding of Fact 28, supra, Florida Adm nistrative Code
Rul e 62B-33.002 contains several other definitions of terns
that are inportant to determ ning the legal issues in this
case:

(17) "Dune" is a nmound, bluff, or ridge
of | oose sedi nent, usually sand-sized
sedi ment, lying upland of the beach and
deposited by any natural or artificial
mechani sm which may be bare or covered
with vegetation and is subject to
fluctuations in configuration and |ocation.

(a) "Significant dune" is a dune which
has sufficient height and configuration or
vegetation to offer protective val ue.

(b) "Primary dune" is a significant dune
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whi ch has sufficient alongshore continuity
to offer protective value to upl and
property. The primary dune may be separated
fromthe frontal dune by an interdunal
t rough; however, the primary dune may be
considered the frontal dune if |ocated
i mredi ately | andward of the beach.

* * *

(47) "Rebuilding" is a substanti al
i nprovenent of the existing structure as
defined in Section 161.54, F.S.

(48) "Repair" is the restoration of a
portion of an existing structure, including
the foundation of the structure, to its
origi nal design or an equival ent structural
standard. Repair of a structure assunes
that a significant portion of the
structure, including its foundation,
remai ns intact.

(Section 161.053(6)(a)l., Florida Statutes (2004), includes a
definition of the term™"frontal dune,” but by its ternms the
definition only applies to Subsection (6) of the statute,
which is not applicable to this case.)

Landward Rebuil di ng or Rel ocati on

49. The Petitioners contend that the Applicants and DEP
rely entirely and i nappropriately on the application of
Section 161.053(13), Florida Statutes (2004), to justify
i ssuance of the Permt. The Applicants and DEP deny relying
entirely on that statute but contend nonethel ess that the
statute does apply and supports issuance of the Permit. In
support of their position that the statute applies, the
Applicants and DEP i nvoke the doctrine of deference to

adm ni strative statutory interpretation. See Departnent of
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Envi ronmental Regul ation v. Goldring, 477 So. 2d 532, 534

(Fla. 1985); Departnent of Natural Resources v. Wngfield

Devel opment Corp., 581 So. 2d 193, 197 (Fla. 1st DCA 1994);

| sl and Har bor Beach Club, Ltd. v. Departnment of Natural

Resources, 495 So. 2d 209, 214 (Fla. 1st DCA 1986). The
Petitioners counter that words or phrases used in statutes
shoul d be given their conmmon and ordi nary neani ng, citing

Donato v. Anerican Tel. & Tel. Co., 767 So. 2d 1146 (Fl a.

2000). They also cite the rule of statutory interpretation
t hat "exceptions or provisos should be narrowy and strictly

construed.” Samara Dev. Corp. v. Marlow, 556 So. 2d 1097,

1100 (Fla. 1990).

50. Regarding the doctrine of deference to
adm ni strative statutory interpretation espoused by the
Applicants and DEP, there was no clear evidence that DEP
interprets Section 163.053(13), Florida Statutes (2004), in
t he manner suggested under the precise facts at issue in this
case. As to the facts of this case, DEP's statutory
interpretation will be formulated during this proceeding and

announced in its final order. See Hamlton County Board of

County Conmm ssioners v. Dept. of Environnental Reg., 587 So.

2d 1378, 1387 (Fla. 1st DCA 1991); Beverly Enterprises-Florida

v. Dept. of Health, etc., 573 So. 2d 19, 23 (Fla. 1st DCA

1990); Dept. of Transp. v. J.WC. Co., Inc., 396 So. 2d 778,
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786-787 (Fla. 1st DCA 1981); MDonald v. Dept. of Banking and

Fi nance, 346 So. 2d 569, 584 (Fla. 1st DCA 1977)
(adm nistrative proceeding is de novo and is intended "to
formul ate final agency action, not to review action taken
earlier and prelimnarily”). Clearly, DEP in its final order
may di sagree with interpretations of statutes contained in a
Reconmended Order. See 8§ 120.57(1)(l), Fla. Stat. (2004). |If
DEP's ultimate statutory interpretation is erroneous, the
interpretation would be subject to reversal on appeal. See 8§
120.68(7)(d), Fla. Stat. (2004).

51. It is concluded that the Petitioners' interpretation
of Section 161.053(13) is correct insofar as the Applicants

clearly do not seek "the repair or rebuilding within the

confines of the original foundation" (enphasis added) but is

incorrect insofar as the Applicants seek "a nore | andward
rel ocati on or rebuilding of a damaged or existing structure.™
The statute does not clearly prohibit the resulting | andward
structure(s) frombeing different fromthe original(s), even
so different as to constitute "redevel opnent.” To the
contrary, paragraph (c) of Subsection (13) states that "the
avai lability of other relocation or rebuilding options" should
be consi der ed.

52. The definition of "rebuilding"” in Florida

Adm ni strative Code Rule 62B-33.002(47) does not control the
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definition of the termas used in Section 161.053(13), Florida
Statutes. Rather, that definition applies to additions to

exi sting structures and whether those additions rmust nmeet the
structural requirenents of Florida Adm nistrative Code Rule
62B-33.007. See Fla. Admin. Code R 62B-33.007(4)(c).

Mor eover, DEP no | onger has jurisdiction over structural
matters. See Fla. Admin. Code R 62B-33.007(1).

53. It is concluded that Subsection (13) applies to the
Bell aVista project as "a nore | andward rel ocati on or
rebui |l di ng of a damaged or existing structure.”

54. Application of Subsection (13) does not
automatically result in issuance of the Permt in this case.
Subsection (13) still requires the exercise of DEP s
di scretion and only results in issuance of a permt "if such
rel ocation or rebuilding would not cause further harmto the
beach-dune system and if, in the case of rebuilding, such
rebuil ding conplies with the provisions of subsection (5), and
ot herwi se conplies with the provisions of this subsection.”

"Li ne of Construction" Provisions

55. The Applicants and DEP suggest, and Petitioners
fear, that application of Subsection (13) negates application
of the "line of construction” provisions under Section
161. 053(5)(b), Florida Statutes (2004), and Florida

Adm ni strative Code Rule 62B-33.005(9). But, as wll be seen,
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application of the "line of construction" provisions also do
not automatically prohibit issuance of the Permt.

56. The Applicants explicitly assert and DEP inplies
that Petitioners are taking the position that a "line of
construction"” exists and prohibits the Applicants from
bui | di ng seaward of that line. The Applicants and DEP contend
that no such "line of construction" exists but that, if it
did, it would be a basis for allow ng construction up to the

"l'ine of construction" but would not prohibit construction

seaward of the "line of construction.” Petitioners maintain
that a "line of construction"” exists but deny ever taking the
position that the "line of construction” is a "line of

prohi bition," conceding that it only is a factor to be

consi dered before permtting construction seaward of the |ine
of construction under Section 161.053(5), Florida Statutes
(2004), and Florida Adm nistrative Code Rule 62B-33.005. See

Northern Trust Bank of Florida, N A v. Susan Negele et al.,

DEP OGC Case No. 99-1349, DOAH Case No. 99-3613, 2000 W
33909859 (DEP Final Order July 27, 2000; DOAH Recommended

Order June 13, 2000); Kelly Cadillac, Inc. et al. v. Resort

Hospitality Enterprises, Ltd., DEP OGC Case No. 97-0081, DOAH

Case No. 97-9342 (DEP Final Order March 6, 1998; DOAH
Recomrended Order January 30, 1998).°3

57. As found, disregarding the existing structures on

33



the BellaVista project site, there appear to be "in the

i mmedi ate contiguous or adjacent area a number of existing
structures [that] have established a reasonably conti nuous and
uni form construction line closer to the |line of nmean high

wat er than the foregoing [1986 CCCL]."* Up to approxi mately
500 feet to the west and 1,500 feet to the east, the "line of
construction"” approxi mates the 1975 CCCL, and these structures
have not been unduly affected by erosion, even as a result of

| van. However, in this case, under the "l andward rebuil ding

or relocation"” provisions, the existing structures on the

Bell aVista site cannot be disregarded. |In addition and in any
event, as seen, the "line of construction” in the "inmediate
contiguous or adjacent area" is not a "line of prohibition" of

permtting a structure sited seaward of that |ine.

General Permt Criteria

58. As can be seen, the "landward rebuilding and
rel ocation" and "line of construction” provisions do not
appear to dispense with consideration of the general permt
criteria, which still nust be consi dered.

59. It has been found, and nust be concluded, that the
general permt criteria have been nmet and that the Permt
shoul d be i ssued.

60. Petitioners' primary argunent against the Pernmt,

other than its "line of construction” argunent, is that dunes
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will not recover under the footprint of the Dwelling, where

t hey otherw se would be expected to recover to sone extent,
provi di ng sone additional dune stability and protection, all

ot her things being equal (i.e., if mnimzation and mtigation
were the sanme), if the Pernmit were to be denied and Applicants
forced to propose a smaller, nore | andward project. But the
issue is not whether nore stabilization and protection could
be afforded, it is whether there are "significant adverse

i npacts," as defined, and whether any "adverse inpacts" have
been m nimzed and m ti gat ed.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat DEP enter a final order issuing CCCL
Permt ES-540, as nodified by Applicants' Exhibits 9 and 10.

DONE AND ENTERED this 9th day of June, 2005, in

Tal | ahassee, Leon County, Florida.

=

J. LAVWRENCE JOHNSTON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us
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Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 9th day of June, 2005.

ENDNOTES

1/  Applicants' Exhibits were marked and referred to during
t he hearing as Respondents' Exhibits.

2/ NGVD refers to the National Geodetic Vertical Datum of
1929.

3/ On the other side of the coin, existence of a "line of
construction"” does not guarantee a permt for construction up
to the "line of construction.”™ Under Section 161.053(5)(b),
Florida Statutes, DEP still nust exercise discretion and is
not prohibited "fromrequiring structures to neet design and
siting criteria established in paragraph (a) or in subsection

(1) or subsection (2)." Under Florida Adm nistrative Code
Rul e 62B-33.005(9), DEP "shall issue a permt for the
construction of a simlar structure up to that |ine, unless

such constructi on would be inconsistent with subsecti on 62B-
33.005(3), (4, (7), (8, or (10), F.AC™"

4/ The Applicants argued that, to apply the "line of
construction” provisions, Petitioners were required by this
statutory (and rule) |anguage to establish and conpare the

di stance between the nearby structures and the MHW.. In this
respect, the argunent of the Applicants is rejected. It is
concluded that "foregoing” refers to the 1986 CCCL, not the
VHWL .
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within 15
days fromthe date of this Recomended Order. Any exceptions to
this Recommended Order should be filed with the agency that wll
issue the final order in this case.
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